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UNITeD 8TATe8 DEPARTMENT OF COMMERCE
N8e1on81 Dc88n1c end A~moeph8rlc AC: ;.- .;.cr.CIon
WeShjng~on, O.C. 20230

oFFice OF THE GENERAL COUNSEL

JAN oamFrmk L. Amoroso, Esq .
Nixon Peabody UP
990 Stewart Avenue
Garden City, NY 11530

Re: Initial Briefing Schedule for the Consistency Appeal of the Islander East Pipeline Company

Dear Mr. Amoroso:

By letter dated November 14, 2002, you filed with the Secretary of Commerce (Secretary) a
notice ofappeaJ on hehalfofT.~landerEastPipeline Company, L.L.C. (Islander East or
Appellant), pursuant to section 307(c)(3)(A) of thc Coastal Zon~ Management Act of 1972
(CZMA), as amended, 16 U.S.C. §§1451 et seq., and the Department of Commerce's
implementing regulations, 15 C.F.R. Pan 930, Subpart H. Accompanying your notice was alsn
the appropriate application filing fee for the appeal. The ap.;Cal is takcn from an objection by the
ConnecticUt Department of Environmental Protcction (State) to Islander East's consistency
certification for U.S. Army Corps of Engineers and Federal Energy Regulatory Commission
permits to consUUCt and opemle a natural ga... pipeline. The pipeline would extend from an
interconnection witll an ex.isting pipeline new North Haven, Connecticut, to a terminus on Long
Island, New York, affecting the natural resources or land arid water uses of Connecticut's coastal
zonc.

As Ass1stant General Counsel for Ocean Services, I have been delegated the responsibility for
establishing initial and final briefing schedules for consistency appeals filed under section 301 of
the CZMA. Thc SC(,Tetary ha.s reserved the authority to make the findings in such appeals. ~
Departmenr Organjzation Order 10.15 (January 26, 19%). As a follow-up to the Notice of
A~l. on December 20, 2002, Is1ande.r Ea.~t and the Slate suhmitted proposed briefing
schedules for consideration.

The CZMA provides that a timely objection by a state to a consistency cenification precludes the
concerned federal agency from issuing a license or pennit for the activity unless thc Sccrctary
fmds that the activity is either "consistent with the objectives" of the CZMA (Ground f) or
"necessary in tlte interest of national security" (Ground fi). Sectjon 307(c)(.3)(A).

In making a finiling with respect to Ground lor Ground n, the Secretary derennincs whcrher rhe
project satisfies the requirements of 15 C.F.R. § 930.121 or § 930.122. The Appel1ant bears the
buJden of submitting evidence in support of its appeal and thc burden of persuasion under both
Grounds I and n. 15 C-F.R. § J 30(d). Accordingly, we requesr that the pan.ies brief the following
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1. Docs the activity turther the national interest as articulated in section 302 or 303 of the
CZMA, in a significant or substantial manner? 15 C.F.R. §930-121(a).

2. Does the national interest furthered by the activity outweigh the activity's adverse coastal
effect~, whe" tho!\e effects are con~idered separately or cumulatively? 15 C.F.R. §930.121(b),
For the purposes of this appeal, the nationaJ jnteresL~ to be balanced arc Jimitcd to thosc
recognized in or defined by the objectives or purposes of the CZMA.

3. Is thcrc a rcasonablc alternative available that would pennit the activil)l' to be conducted in a
manner consistent wi[h the enforceable policics of Connecticut's coastal zone management
program? When determining whether a reasonable alternative is available, the Secretary may
consider, but is not limited to considering, previous appeal decisions, alternatives described in
objection lcttcrs and alternatives and other infonnation included in the administtative record
during the appeal. 15 C.F.R. §930.121(c).

If Islander East wishes to raise Ground II, it should also provide infonnaliun regitfding whether
the project is necessary in the interest of national security. The teml "necessary in the interest of
national security" describes a federal license or permit activity which, although inconsistent with
a State's management program. is found by the Secretary to be pennissibJe, bccausc a national
defense or other national security interest would be significantly impaired were the activicy not
pennitted to go forward as proposed. 15 C.F.R. §930.122.

Islander East will have until February 10, 2003, to ri le its initial brief with supporting
infonnation and data. The brief should not address the question raised in the Notice ()f Appeal as
to whether thc Stale' 8 objection to Islandcr East's consistcncy certification was made in a timcly
fashion. Per Mr. Amoroso's Jeuer of December 20,2002. Isiander East has waived this issue.J
The State win have until March 24. 2003, to filc its initial brief with any supporting information
and data. The parties should mail their briefs and any supporting intonna(j.on and data to
Branden Btum. Senior Counselo.., U.S. Depanment of Commerce. Nation~] Oceanic and
Atmospheric Administration, Office of the General Counsel for Ocean Services. 1305 East. West
Highway, Silver Spring. :MD 20910.

We request that henceforth, the parties send copies of alJ correspondence and documents filed in
the appeal to each other. The Department has established a website
(www.ogc.doc.gov/czma.hlm) to facilitate access to nunconfiOOnljaJ documents submitted fOl.1J}e
appeal's administrative record. Therefore, there is no need to serve briefs i1nd other
nonconfidentiaJ materials on me pennitting federal agencies. Additionally" we request that the
State retain all nonconfidential documents sent or received in this i1ppeaJ ror pubJtc jnspeclion

I The relc\lanllanguagc statcs "Islander East. ..has reconsidercd its position regarding

the plucedural issue of the untimeliness of Connecticut' s objection. ..and. ..will not pursue

that issue in this appeul." letter dated Deccmber 20, 2002, from Frank L. Amoroso (represcnting
Islander East) to Branden Blum, NOAA, concerning the Proposed Briefing Schedule, at 2-
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during normal business hours. Copies of this information will also be available at the Office of
the General Counsel for Ocean Services, National Oceanic and Atmospheric Administration
(NOAA), at the above.1isted address.

We will publish a notice during January 2003, in the Federal Register and in a local newspaper
djstributed in the vicinity of Connecticut.s coastal zone likely to be affected by Islander East's
proposed pipeline. The notice will invite publjc commentS on issut;s raised in the appeal and
announce that appeal materials will be available for public inspection at th.e offices of the State,
at NOAA 'i offices in Silver Spring. and via the internet. We also wiJl send letters in January to
solicit thc vicws of interested federal agencies on issues raised by thc appc:al. Thc Statc and
Islander East will have ~cess. via our website, to comments received for this appeal. Eal;h party
will have ~ opportunity (0 file a reply brief before the record closes.

The specific dates for comment periods will be established in January. If wananted, the
comment periods may be extended or reopened. The parties will have an additional opportunity
to submit recommendations for the scheduling of reply briefs after receipt of the State's initial
brief. The initial schcdulcs submitted by the panics anticipate that a public hearing on the appeal
will be conducted. The Under Secretary for Oceans and Atmosphere is the official in NOM
with authority, delegated from the Secretary of Commerce, to grant such n~uests. Department
Organizational Order 10-15, §3.01(u). Similarly, the Under Secretary, on behalf of the Secretary,
may decide to hold a hearing at his own initiative. ~ 15 C.F.R. §930.12~~(e). Details
concerning the scheduling of any heming will be announced in the Federal Register.

'rhe DepaItment of Commerce prohibits its offici~s from engaging in ex parte contacts in
conncction with consistency appeals. Howcvcr, thc Office of Ocean and C'.oa.'jtal Resource
Managcmcut (OCRM) is available to assist thc Statc and Appcllant with scttlement negotiations.
~ 15 C.F.R. Part 930, SubpartG.

Sinccrcly.

~~ ,...)

Karl D. Gleaves
Assistant Gener4l Counsel

for Ocean Services

cc: David H. Wrinn
Assistant At tom cy General
State of Connecticut
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UNITEO STAT&8 DBPAATMENT O~ COMM.Rce
Naclan.. Oce8n1c Md AI:m08pherta Admlnl.~adon
W88hingtOn. O.C. 20230

oFFICE OF THE GEN5~AL COUNSEL

JANloamDavid H. Wrinn
Assistant Attorney General
Slate of Connecticut
55 Elm Street
P.O. Box 120
Hartford. cr 0614\

Re: Initial Briefing Schedule for the Consistency Appeal of the Islander East Pipeline Company

Dear Mr. Wrinn'

By letter datcd November 14, 2002, you filed with the Secretary of Commerce (Secretary) a
notice of appeal on behalf of Islander Eas( Pipeline Company, L.L.C. (lslaIlder East or
Appellant), pursuant to section 307( c )(3)(A) of the Coastal Zone Management Act of 1972
(CZMA), a$ amended. 16 U.S.C. §§1451 et seq., and the Department of Commerce's
implementing regulations, 15 C.F.R. Par1930, Subpart H. Accompanying your notice was also
the appropriate application filing fee for the appeal. The appeal is taken from an objection by the
Connecticut Department of Environmental Protection (State) to Islander East's consistency
certification for U.S. Anny Corps of Enginecrs and Federal Energy Regulatory Commission
permits to construct and operate a natural gas pipeline. The pipeline would extend from an
interconnecti(m with an existing pipeline near North Haven. Connecticut, to a term1nus on Long
Island. Ne1!i York, affecting the natural resources or land and water uses of ConI\ecticut's coastal

zone. ,.

As Assistant General Counscl for Ocean Services, 1 have been delegated the responsibility for
establishing ;nitial and final briefing schedule~ rOt consistency appeals filcd under section 307 of
the CZMA. The Secretary has reserved the authQrity to make the fIndings in such appeals. ~
DepartmCntOrganizl1tion Order 10-15 (January 26, 1996). As a follow-up to the Notice of
Appeal, on December 20. 2002, IsIC1ndcr ~t and the State submitted proposed briefing

schedules for consideration.

The CZMA provides that a timely objection by a state to a consistency certification precludes the
concerned. federal agency from issuing a license or pennit for the activity unle~s the Secretary
find-~ that the activity is either "consistent with the objectives" of the CZMA (Ground I) or

"neccssary in the interesl of nationa1 security" (Ground II). Section 307(c )(3)(A).

In making a finding with respect to Ground T or Ground 11, the Secretary determines whether the
project satiSfies the requirements of 15 C.F .R. § 930.121 or § 930.122. The Appellant hears the
burden of submitting evidence in support of its appeal and the burden or persua.~ion under both
Grounds I and n- 15 C.F.R- §130(d)- Accordingly, we request that the pa11ies brief ltle following

issues:
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1. Does the activity funher the national interest as articulated in section 302 or 303 of the
CZMA, in a significant or substantial manner? 15 C.F.R. §930.121(a).

2. Does the national interest furthered by the activity outwejgh the activity's adverse coastal
effects, when those effects are considered separately or cumulatively? 15 C.F.R. §930.121(b).
For the purposes of this appeal, the national interests to be balanced a~ limiwd lo lhose
recognized in or defined by the objectives or purposes of the CZ!v1A.

3. Is there a reasonable alternative available that would permit the activity to be conducted in a
manner coosistent with the enforceable policies of Connecticut's COMtal zone management
program? When determining whether a rea.~able alternative is available, the Secretary may
consider, but is not lirnjted to considering, previous appcal decisions, aJtcmatives described in
objection Iette~ and alternatives and other infonnation included in the administrative record
during the appeal. 15 C.F.R. §930.12 J (c).

If Islander East wishes to raise Ground n. it should also provide infonnation regarding whether
the project is necessary in the interest of national security .The ten'n '~ecesS3Iy in the interest of
national security" describes a fcderallicense or pennit activity which, although inconsistent with
a State's management program, is found by the Secretary to be permissible because a national
defense or other national security interest would be significantly impaired were the activity not
permitted to go forward a.~ proposed. 15 C.F.R. §930.122.

Jslander East will have until FebMIary 10, 2003, to file its initial brief with supporting
information and data. The brief should not address the question raised in the Notice of Appeal as
to whcthcr the State's objection to Islander East's consistency ceJ1j fication was made in a timely
fashion. Per MI. Amoroso's letter of December 20,2002, Islander East has waived this issue.1
The State will have until March 24,2003, to file its initia] brief with any supporting information
and data. The parties should mail their briefs and any supporting information and data to
BrandeD Blum, Senior Counselor, U .S. Department of Commerce, National Oceanjc and

Atmospheric Admjn1~tratjon, Office of tlle General Collnse] for Ocean Services, 1305 East-West
Highway, Silver Spring, MD 20910.

We request that hencefonh, the panies send copies of aJl correspondence and documenL~ filed in
the appeal to each other. The Department hu.'i established u website

(www.ogc.doc.gov/cvna.hlm) to facilitate access to nonconfidcntial documents submitted for lhe
appeal's administrative record. Therefore, there is no need to serve briefs and other
nonconfidcntial materials on thc pcrmitting t'cdcral agcncics. Additionally, wc rcqucst that the

1 The relevanllanguage stales "Islander East. " .has reconsidered its position regarding

the procedural issue of the untimelines5 of Connecticut's objection. ..and. ..will not pur.~ue
that issue in this appeal:' Letter dated December 20, 2002, from frank L. Amoroso (representing

Islander East) to Branden Blum. NOAA, conccming the Proposed Briefing Schedule. at 2.
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State retain all nonconfidential documents sent or received in this appeal for public inspection
during norma) business hours. Copies of this infomlation win also be available at the Office of
lhe General Counsel for Ocean Services, National Oceanic and Atmospheric Administration
(NOAA), at the above-listed address.

We wjlI publish a notice during January 2003, in thc Federal R~$ter and in a locaJ new$paper
distributed; in tl1c vicinity of Connecticut' s coastal zone 1i ke1y to be affected by Islander East' s
proposed pipeline. The notice will invite public commen~ on issues raised in the appeal and
announce that appeal materials will bc available for public inspection at the offices of the State,
at NOM '$ offices in Silver Spring, and via the internet. We also will send letters in January to
solicit the views of interested federal agencies on issues raised by the appeal. The State and
blander East will have access, via our website. to comments received for this appeal. Each party
will have the Opportunity to file a reply brief before the record closes.

The specific dates for comment periods will bc established in January. If warranted, rhe
commenl p~riods may re extended or reopened. The patties will have an additional opportunity
to submit n~ouunendations for the scheduling of reply briefs afler receipt of the State's initial
brief. The InlUal ~hedu\es submitted by \he parties anticipate that ii public hearing on the appeal
will be conc lucted. The Under Secretary for Oceans and Atmosphere is thc official in NOAA
with authority, delegated from the Secretary of Commerce, to grant such requests. Department
Organizationaf Order 10-15, §3.01(u). Similarly, the Under Secretary, on behalf of the Secretary.
may decide to hold a hearing at his own initiative. ~ 15 C.F.R. §930.128(e). Details
concerning me scheduling of any hearing will be announced in the Federal Reg!ster.

The DepanJ

COnneCti ~ On I Manage
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nent of Commcrcc prohibits its officials from engaging in ex parte contacts in
with consistency appeals. However, the Office of Ocean and Cousla] Resource
it (OCRM) is avaiJable to assist the State and AppelJant with settlement nego\iations.
R. Part 930, Subpart G.

S1ncerely,

~r)L~)
Karl D. Gleaves
Assistant Genera] Counscl

for Ocean Services

cc: Frank. L. Amoroso
Counsel for Islander East

Pipeline Company


